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Court of Appeals of the District of Columbia 


No. 4514. 

I 

I 

J. F. Bell, Cuno H. Rudolph, and F. A. Fenning, 
Constituting, &c., Appellants, ! 

vs. 

Robert Harlan. 


a Supreme Court of the District of Columbia. 

I 

i 

In Equity. 


No. 45752. j 

Robert Harlan, Plaintiff, 

vs. ! 

i 

J. F. Bell, Cuno H. Rudolph, and F. A. Fencing, Con¬ 
stituting the Public Utilities Commission of tjhe District 
of Columbia, Defendants. 


i 

United States of America, 

District of Columbia , ss: 


Be it remembered that in the Supreme Court!of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, th£ following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 


i 
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J. F. BELL ET AL., ETC., VS. ROBERT HARLAN. 


1 Bill for Injunction. 

Filed June 14, 1926. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 45752. 

Robert Harlan, Plaintiff, 
vs. 

J. F. Bell, Cuno H. Rudolph, and F. A. Fenning, Con¬ 
stituting the Public Utilities Commission of the District 
of Columbia, Defendants. 

To the Supreme Court of the District of Columbia: 

The plaintiff states as follows: 

I. 

The Plaintiff is a citizen of the United States and of the 
District of Columbia and brings this suit in his own right. 

II. 

Defendants are citizens of the United States and resi¬ 
dents of the District of Columbia and are members of the 
Public Utilities Commission of the District of Columbia, 
and are sued as such members. 

III. 

That the plaintiff is engaged in the business of hiring 
out his seven passenger sedan automobile and his services 
in and about the District of Columbia to person or persons 
by the hour or by special charter contract and that plain¬ 
tiff has been engaged in and is now engaged in such busi¬ 
ness under a license from the License Office of the 

2 District of Columbia, said license expiring on the 30th 
day of June, 1926; that plaintiff does not hire out 
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his car and services by the mile but only by hourly rates 
lower than the maximum legal rate now in for<pe in the 
District of Columbia and by special charter contract. 


That heretofore on March 4, 1923, the Congress of the 
United States passed an Act, Public No. 435, 37 &t. L., pt. 
1, p. 974, section 8 of which creates a Public Utilities Com¬ 
mission for the District of Columbia. The pojwers and 
duties of said Public Utilities Commission are outlined and 
contained in said act and amendments. That paragraph 
2 of section 8 of said act, reads as follows: 

i 

“Par. 2. That every public utility doing business with 
the District of Columbia is required to furnish service and 
facilities reasonably safe and adequate and in all respects 
just and reasonable. The charge made by any sjich public 
utility for any facility or services furnished, or rendered, 
or to be furnished or rendered, shall be reasonable, just, 
and nondiscriminatory. Every unjust or unreasonable or 
discriminatory charge for such facility or service is pro¬ 
hibited and is hereby declared unlawful. Every public 
utility is hereby required to obey the lawful orders of the 
commission created by this section.’ 7 

! 

That paragraph 85 of said section 8 of said act reads as 
follows: | 

4 ‘ Par. 85. That if any public utility shall violate any pro¬ 
vision of this section, or shall do any act herein prohibited, 
or shall fail or refuse to perform any duty enjoined upon 
it for which a penalty has not been provided, ot shall fail, 
neglect, or refuse to obey any lawful requirement or order 
made by the commission, or any judgment or deciiee made by 
any court upon its application, for every suclj violation, 
failure, or refusal such public utility shall forfeit and pay 
to the District of Columbia the sum of $200 foj each such 
offense. 
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Y. 

That on December 4, 1925 and on February 25, 
3 1926, said Public Utilities Commission issued the fol¬ 

lowing orders Numbered 579, 581 and 606 as follows: 

Amended by Order No. 581, dated 12/4/25. 

606, 2/25/26. 

612, 3/11/26. 

Public Utilities Commission of the District of Columbia, 

December 4, 1925. 

Order No. 579. Formal Case No. 168. 

In the Matter of the Adoption of Rules and Regulations 

Governing the Operation and Equipment of Taxicabs 

and Public Hacks. 

By the Commission : 

In order to insure safe, sanitary, and responsible service 
by passenger automobile common carriers in the District of 
Columbia, it is. 

Ordered: 

1. (a) That all persons, firms, associations, or corpora¬ 
tions operating automobile vehicles as common carriers of 
persons within the Limits of the District of Columbia, fur¬ 
nish and maintain adequate financial protection of their 
patrons and the public through adequate liability and in¬ 
demnity insurance, or their own financial responsibility 
therefor, against the negligence or unlawful acts of said 
common carriers or their employees; the amount and terms 
of said protection furnished by said common carriers to be 
fixed under rules to be made by the Public Utilities Commis¬ 
sion. 

(b) That the owners, or the lessees, where the vehicles 
are operated under a lease, of all automotive vehicles op¬ 
erating as common carriers of persons and licensed as 
public hacks or vehicles for .hire, under the provisions of 
Paragraph 11 of the Act of Congress approved July 1,1902, 
shall equip the same with approved taximeters in plain 
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sight of passengers, and in addition thereto shajl post the 
schedule of rates in a conspicuous place inside the body of 
such taxicab or vehicle. 

( c ) That the owners, or the lessees, where tlje vehicles 
are operated under a lease, of all automotive vehicles op¬ 
erating as common carriers of persons, shall keep the same 
neat, clean, sanitary, and mechanically safe, and such ve¬ 
hicles shall be subject to inspection by the representatives 

of the Public Utilities Commission at such times 
4 as the Commission may deem advisabli. Before 
being put into operation as common carriers, such 
vehicles shall be subject to the approval of, and shall be 
approved by, the Public Utilities Commission. 

(d) That upon the discharge of any driver of a taxicab 
or automobile hack, the owner thereof shall report all facts 
to the Hack Inspector, together with a short statement as 
to the reasons therefor. 

2. These regulations shall not be construed so as to in¬ 
validate any previous existing regulations issued under 
authority of the Board of Commissioners, which are not 
inconsistent with this order. 

3. For all persons or companies operating automobiles 
as common carriers of persons on December 4, }925, under 
proper licenses, paragraphs (a) and ( b ) shall jiot become 
effective until July 1, 1926. 

CUNO H. KUDOLPH, 

F. A. FENNING, 

Public Utilities Commission 
of the District of Columbia. 

A true copy. | ' 

[seal.] E. J. MILLIGAN, 

Act. Executive Secretary. 
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Amended by Order No. 606, Dated 2/25/26. 

Public Utilities Commission of the District of Columbia, 

December 4, 1925. 

Order No. 581. Formal Case No. 168. 

In the Matter of the Adoption of Rules and Regulations 

Governing the Operation and Equipment of Taxicabs 

and Public Hacks. 

Amended Order No. 579. 

Ordered: 

That the Rules and Regulations governing the operation 
and equipment of taxicabs and public hacks, as authorized 
by order number 579, be and the same are hereby 
5 amended by the addition thereto, after section 3, of 
the following: 

Administrative Rules for Liability and Indemnity In¬ 
surance. 

4. If the vehicles are operated by a person, firm, associa¬ 
tion, or corporation which has net clear assets in the Dis¬ 
trict of Columbia, satisfactory to the Public Utilities Com¬ 
mission to the extent of $5,000 for one vehicle, $7,000 for 
two, and $1,000 for each additional vehicle up to 43, no 
insurance should be required. The companies or persons 
should tile a sworn statement of assets and liabilities, with 
provisions that the Public Utilities Commission be notified 
if assets are reduced below figure required, every time a 
new license or group of licenses are issued. 

For all other corporations and individuals require the 
following liability and indemnity insurance, containing the 
following provisions: 

That there is a continued liabilitv thereunder notwith- 
standing anv recoverv during its term. 

That such policies shall be liable to a minimum amount of 
$5,000 for any one accident involving personal injury or 
death, and a minimum of $1,000 in any one accident involv¬ 
ing damage to property. 
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That liability insurance hereinabove referred to| shall con¬ 
tain a clause stating that the liability of the insurance com¬ 
pany shall not be affected by the insolvency or bankruptcy 
of the assured. 

That the liability insurance policies hereinabove men¬ 
tioned shall be written in the joint names of th^ owner or 
owners of the public carriers and the Public Utilities Com¬ 
mission, and that all of such policies be accompanied by 
a receipt showing that the premium has been paid in full 
and should be filed with the said Commission. 

J. F. BELL, 

CUNO H. RUDOLPH, 

F. A. FENNING, j 
Public Utilities Commission 
of the District of Columbia . 

A true copv. 

[seal.] E. J. MILLIGAN, 

Act. Executive Secretary. 

EVF: JPW. [ 

6 Public Utilities Commission of the district of 

Columbia, February 25,1926. 

Order No. 606. Formal Case No. 168. 

In the Matter of the Adoption of Rules and Begulations 
Governing the Operation and Equipment of Taxicabs and 
Public Hacks. 

Amending Order No. 581. 

Ordered: 

That the rules and regulations governing the operation 
and equipment of taxicabs and public hacks, as amended 
by order number 581, be and the same are hereby further 
amended to read as follows: 

Administrative Rules for Liability and Indemnity In¬ 
surance. 

4. If the vehicles are operated by a person, fiim, associa¬ 
tion, or corporation which has net clear assets in the Dis¬ 
trict of Columbia, satisfactory to the Public Utilities Com¬ 
mission to the extent of $5,000 for one vehicld, $7,000 for 
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two, and $1,000 for each additional vehicle up to 43, no bond • 
or insurance should be required. The companies or persons 
should file a sworn statement of assets and liabilities, with 
provisions that the Public Utilities Commission be notified 
if assets are reduced below the figure required, every time 
a new license or group of licenses are issued. 

For all other corporations and individuals require the 
following bond or liability and indemnity insurance, con¬ 
taining the following provisions: 

That there is a continued liability thereunder notwith¬ 
standing any recovery during its term. 

That such bonds or policies shall be liable for at least 
$5,000 for any one accident involving personal injury or 
death, and for at least $1,000 in any one accident involving 
damage to property. 

That the bond or liabilitv insurance hereinabove referred 
to shall contain a clause stating that the liability of the 
bonding or insurance company shall not be affected by the 
insolvency or bankruptcy of the assured. 

That the bond or liability insurance policies hereinabove 
mentioned shall be written in the joint names of the owner 
or owners of the public carriers and the Public Utilities 
Commission, and, be filed with the said Commission, 

7 accompanied by a receipt showing that the premium 
has been paid in full, or shall contain an endorse¬ 
ment approved by this Commission and on file in the office 
thereof, covering the purposes of this paragraph. 

J. F. BELL, 

CUNO H. RUDOLPH, 

/ F. A. FENNING, 

' Public Utilities Commission 

of the District of Columbia. 

A true copy. 

[seal.] E. J. MILLIGAN, 

Act. Executive Secretary. 

EVF: JPW. 

VI. 

That plaintiff is desirous of continuing after July 1,1926, 
his business as specified in paragraph III herein and for 
that purpose has applied to the License Office of the District 
of Columbia for a license to continue said business after 
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I 

Julv 1, 1926. That the officials of said office havd informed 

9 / J 

plaintiff among other things that by direction of the Public 
Utilities Commission, no license can be issued t(J) him now 
or on or after July 1, 1926, to operate his automobile for 
hire until all requirements as contained in the Commission’s 
orders Numbers 597, 5S1 and 606 are complied with; that 
said Defendants as the Public Utilities Commission of the 
District of Columbia, unless they are restrained by this 
Court, will through their various orders and directions set 
out herein and other orders and directions, prevent plaintiff 
from carrying on his lawful business, as now constituted, 
after July 1, 1926 and cause plaintiff to tye subjected 
8 to a multitude of persecutions. J 

And the Plaintiff avers that the said Public Utili¬ 
ties Commission has no control over his business or jurisdic¬ 
tion thereof and should be restrained by this Cojirt from in¬ 
terfering with same, either by orders directed tb the Plain¬ 
tiff or to any officials or clerks employed by the District of 
Columbia, in the License Office or in any other office. 

i 

VII. 

I 

That Plaintiff’s assets do not total $5,000 and that plain¬ 
tiff is without means to comply with defendants’ orders 
with respect to liability insurance, bonding and meters. 

VIII. | 

j 

And the Plaintiff avers further that all parts of said 
orders of the Public Utilities Commission, Numbers 579, 
581 and 606, relating to the responsibility of ihe operators 
of automobiles, their bonding or insuring, and the amount 
of assets necessary to obtain immunity from said bonding 
or insuring are not lawful orders in the District of Columbia 
but are void and of no effect because 

1. Said defendants do not have authority Under powers 
granted them by any Acts of Congress or frotn any implied 
powers, to require that said carriers furnish land maintain 
adequate financial protection of their patrons land the public 
through adequate liability and indemnity insurance or their 
own financial responsibility therefor, against jthe negligence 

2—4514a ! 
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or unlawful acts of said common carrier or their 

9 employees, and plaintiff avers that the power to make 
said regulations, if it exists at all, rests with the Con¬ 
gress of the United States as the legislative body for the 
District of Columbia. 

2. The requirement under the 3rd paragraph of section 
4 of said orders that there is a continual liability thereunder 
notwithstanding any recovery during its term, is repug¬ 
nant to and in violation of the Constitution of the United 
States in that it deprives plaintiff of his property without 
due process of law, it being an arbitrary and unreason¬ 
able regulation. 

3. The said orders of the Public Utilities Commission 
numbered 579, 581 and 606 are void and of no effect be¬ 
cause repugnant to and in violation of the Constitution 
of the United States in that they deprive Plaintiff of his 
property without due process of law and in that they deny 
to Plaintiff the equal protection of the law, because 

(a) The first paragraph of section 4 of said orders reads 
in part: 

4 4 If the vehicles are operated by a person, firm, associa¬ 
tion or corporation which has net clear assets in the Dis¬ 
trict of Columbia satisfactory to the Public Utilities Com¬ 
mission to the extent of $5,000 for one vehicle, $7,000 for 
two and $1,000 for each additional vehicle up to 43, no bond 
or insurance shall be required.” 

Said provision indicates that said orders are directed 
against the owners of individual cars as the plaintiff, in 
favor of large corporations, companies or individuals 
operating big fleets of taxicabs or other automobiles, prac¬ 
tically all of whom, as the Defendants well know, have as¬ 
sets in sufficient amounts to be relieved under the Com¬ 
mission’s order, of the necessity of bonding or insur- 

10 ing their drivers, and for this reason, Plaintiff says 
that this Honorable Court should hold all of said 

orders null and void. 

(b) It is discriminating against Plaintiff in favor of 
carriers operating more than one automobile. 

(c) It is discriminating against Plaintiff in that it pro¬ 
hibits his carrying on of a lawful business heretofore con- 
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I 

ducted in a lawful and safe manner, because itlie Plain¬ 
tiff is not possessed of a certain amount of wealth while 
it allows other persons no more capable or efficient than 
Plaintiff to carry on said business, because better situated 

financially. j 

IX. | 

i 

And Plaintiff avers that the order set out in paragraph 
( b ) of section 1 of said orders Numbered 579, 581 and 
606 which reads 4 4 That the owners, or the lessee^, where the 
vehicles are operated under a lease, of all automotive ve¬ 
hicles operating as common carriers of persons and licensed 
as public hacks or vehicles for hire, under the provisions of 
Paragraph II of the Act of Congress approved July 1,1902, 
shall equip the same with approved taximeters in plain 
sight of passengers, and in addition thereto shall post the 
schedule of rates in a conspicuous place inside the body of 
such taxicab or vehicle’’, as applied to him, is unreason¬ 
able and unenforceable and should be held by ihis Court to 
be void, in that plaintiff does not at any time lease his car 
or hire out same by the mile and that he is now operating 
and has in the past operated his automobile jinder hourly 
rates as established by the Police Regulations in 
11 force in the District of Columbia or by special charter 
contracts. ! 

X. I 

I 

And Plaintiff further avers that the order set out in para¬ 
graph (b) of section 1 of said Commission’s orders as ap¬ 
plied to him, is unreasonable and unenforceable, and should 
be held by this Court to be void in that Plaintiff’s car is 
not a taxicab and does not have the appearance of one 
but is a large seven passenger sedan automobile, person¬ 
ally owned by Plaintiff, and that the enforcement of said 
order would seriously detract from the suitability and 
attractiveness of plaintiff’s car as an automobile for hire 
for private charter parties; that plaintiff’s business comes 
chiefly from patrons desiring to hire a car paving all the 
appearance of a private automobile; that said order is 
void and of no effect, because it is repughant to and in 
violation of the Constitution of the United States in that 
it deprives plaintiff of his property without due process 
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of law in that its enforcement would seriously cut down 
plaintiff’s business and means of livelihood. 

XI. 

That Plaintiff is now and has been conducting his busi¬ 
ness as described herein in a lawful manner and has fur¬ 
nished services and facilities reasonably safe and adequate 
and in all respects just and reasonable. 

XII. 

That Plaintiff has no plain, adequate or complete remedy 
at law and unless said orders shall be annulled and the 
defendants and each of them, shall be restrained 
12 from attempting to enforce said orders, a large 
number of criminal prosecutions will be instituted 
against Plaintiff; said orders, if enforced, will injure and 
destroy the plaintiff’s said business, thereby entailing 
upon the defendant great and irreparable loss, injury and 
damage. 

Wherefore, the premises considered, the Plaintiff prays 

First. That the Court may cause its writ of subpoena to 
be issued directed to the defendants and eaeh of them, com¬ 
manding them and each of them to appear and answer the 
exigencies of this bill. 

Second. That said defendants and each of them and their 
successors in office may be enjoined and restrained, both 
pending this suit and permanently at the final hearing 
hereof, from enforcing or attempting to enforce the said 
orders above set out, or any other orders which it has 
issued or mav hereafter issue of a like effect. 

Third. That this Honorable Court issue a decree vacat¬ 
ing and annulling said orders. 

Fourth. And for such other and further relief as to the 
Court may seem proper. 


LEON BOBBIN, 

Attorney for Plaintiff. 


ROBERT HARLAN. 
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City of Washington, 

District of Columbia: 

Personally appeared before me Robert Harlan, who upon 
being duly sworn, states on his oath that he is the 
13 plaintiff in the above entitled cause and that the facts 
stated in the foregoing petition of his own knowl¬ 
edge are true and that the facts stated in said petition as 
on information and belief he believes to be trhe. 

ROBERT HARLAN. 

Subscribed and sworn to before me this 14th day of 
June, 1926. j 

. [NOTARIAL SEAL. ] ROBERT C. SMALLWOOD, 

Notary Public, D. C. 

Rule to Show Cause. 

Filed June 14, 1926. ! 

* # * # * « i • 


Upon consideration of the Bill of Complainlf, filed herein, 
it is this 14th day of June, 1926, ordered that the defend¬ 
ants, J. F. Bell, Cuno H. Rudolph and F. A. Fenning, con¬ 
stituting the Public Utilities Commission of the District 
of Columbia, show cause, if any they have, on or before 
10 o’clock A. M. on 18th June, 1926, why they should not 
be enjoined and restrained as prayed in said| Bill of Com¬ 
plaint; provided that a copy of this rule be served upon 
said defendants on or before Tuesday, June 15, 1926. 

JAMES F. SMITH, 

Acting Justice. 


14 Marshal’s Return. 

Served a copy of the within rule on Commissioners 
within named each personally: June 15, 19^6. 

E. C. SNYIpEK, 

U. S. Marshal. 
By JOHN HAWKINS, 

Deputy. 
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Answer to Rule to Show Cause. 

Filed June 18, 1926. 

******* 

Now come the defendants herein, constituting the Public 
Utilities Commission for the District of Columbia and for 
answer to the rule to show cause issued herein show to the 
court as follows: 

1, 2. Defendants admit the allegations in paragraph- 1 
and 2 of the bill. 

3. For answer to paragraph 3 of the said bill, defendants 
say that plaintiff herein procured a license from the Dis¬ 
trict of Columbia on the 14th day of July 1925, which ex¬ 
pires on the 30th day of June 1926, to operate an auto 
vehicle for the transportation of passengers in the Dis¬ 
trict of Columbia, under provisions of paragraph 11, sec¬ 
tion 7 of the Act of July 1, 1902, (32 Stat. 617, et seq.): 
that said license is the license issued to public hackmen in 
the District of Columbia and entitles the holder to transact 
a public hack business. Copy of said liecense is filed here¬ 
with, marked Exhibit “A,” and prayed to be read as a 
part hereof. 

Petitioner has also procured the license issued 
15 upon evidence that he is a person of good moral 
character, required by the amendment of June 29, 
1913, 37 Stat. 653. Copy of said license is filed herewith, 
marked Exhibit “B,” and prayed to be read as part hereof. 

Further defendants sav that' to the best of their informa- 
tion and belief the said plaintiff is engaged in public hack¬ 
ing business and that if he is not so engaged, but is engaged 
in purely livery business, he is not required to have a 
license as public hacker, nor is he subject to the regulations 
complained of in his said petition. 

4, 5. Defendants admit the averments of paragraphs 4 
and 5 which, however, consist of matters of law.only. 

6. Answering paragraph 6 defendants say that the plain¬ 
tiff applied for a license as hereinbefore set out, to conduct 
the public hacking business in the District of Columbia 
from and after the 1st of July, 1926, and was advised that 
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such a license would not be issued to him until lie had com¬ 
plied wdth the regulations set forth in paragraph 5 of the 
said bill. Defendants say they will enforce the Said regula¬ 
tions unless restrained by this Court, and if the plaintiff is 
subjected to a multitude of prosecutions, it will be because 
he refuses to obey reasonable and lawful regulations. 

7. Answering paragraph 7 defendants say that they 
have no knowledge of plaintiff’s financial condition, but if 
the same be material, they ask for proof thereof. 

8. Answering paragraph 8 defendants say that the mat¬ 
ters and things therein set forth are matters of law which 
require no answer. 

9. Answering paragraph 9 defendants say that the plain¬ 

tiff has been licensed, and desires to be licensed, to 
16 do the business of a public hacker, and if the plaintiff 
does not desire or intend to conduct suchj business, he 
is not required, as before said, to comply with the regula¬ 
tions complained of. 

10. 11. Answering paragraphs 10 and 11 defendants say 
that the matters and things therein set fortji have been 
answered by the preceding paragraphs of this answer. 

12. Answering paragraph 12 defendants say that the 
remedy of law is plain, adequate and completp, and under 
the decisions of the courts in similar cases, the questions 
raised by the plaintiff should be determined by prosecu¬ 
tions in the Police Court and appeals therefrom to the 
Court of Appeals. 

13. Defendants further say that the plaintiff has not in 
and by his said bill set forth any matters or things en¬ 
titling him to the intervention of a court of equity, or to 
process by injunction; that he is not entitled to the assist¬ 
ance of an equity court in seeking to enjoin th^ enforcement 
of the regulations complained of, but that he fias the plain, 
adequate and complete remedy at law as befpre stated. 

Having fully answered the said rule, defendants pray 
that the same may be discharged and that tfie bill in this 
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case be dismissed from want of jurisdiction in this court to 
entertain the same. 

J. F. BELL, 

CUNO H. RUDOLPH, 

! F. A. FENNING, 

Constituting the Public Utilities 
Commission of the District of 
Columbia, Defendants. 

F. H. STEPHENS, 

General Counsel for the Public Utilities . 

Commission and Attorney for Defendants. 

17 District of Columbia, ss : 

We, the Commissioners of the District of Columbia, con¬ 
stituting the Public Utilities Commission, do solemnly 
swear that we have read the foregoing and annexed peti¬ 
tion by us subscribed, and know the contents thereof, and 
that the matters and things therein stated upon our per¬ 
sonal knowledge are true, and those stated upon informa¬ 
tion and belief we believe to be true. 

J. F. BELL, 

CUNO H. RUDOLPH, 

F. A. FENNING, 

Public Utilities Commission of the 

District of Columbia. 

Subscribed and sworn to before me this 18th dav of June, 
1926. 

[notarial seal.] ADAM A. GIEBEL. 

Notary Public, D. C. 

Exhibit “A.” 

1925. No. 976. 1926. 

District of Columbia. 

License 

Is hereby granted, from the first day of July 1925, until the 
first day of July 1926, to Robert Harlan, located at No. 1917 
3rd Street, N. W., as proprietor of Auto Vehicle Numbered 
976 for the transportation of passengers in the District of 
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| 

Columbia, as provided for by the laws governing the 
18 District of Columbia. j 

In testimony whereof I have hereunto get my hand 
and seal this 14th day of July, one thousand nine hundred 
nine hundred and twenty five. 

(Signed) * WADE H. COOMBS, 

[district seal.] Superintendent of Licenses, D. C. 

B. 

Amount Paid, $9.00. j 

Licenses may be transferred to persons to Continue the 

same business in the same house or to remov^ a place of 
business, under the same regulations as ^he original 
licenses. All transfers shall be certified by Ifhe Superin¬ 
tendent of Licenses. When more than one pursuit or occu¬ 
pation is carried on in the same place by the s^me person, 
a tax shall be paid for each. j 

Exhibit “B.” J 

1925. No. 604. ! 1926. 

I 

District of Columbia. 

! 

License ! 

I 

Is hereby granted, from the first day of November 1925, 
until the first day of November 1926, to Robeyt Harlan, as 
driver of public vehicle located at No. 1917 3rd (Street, N. W. 
D. C., as provided for by the laws governing the District of 
Columbia. 

* ! 

In testimony whereof I have hereunto set tny hand and 
seal this 2nd day of November, one thousand -j- and twenty 
five. 

[d. c. seal.] WADE H. COpMBS, 

Superintendent of Licenses, D. C. 

B. 

Amount paid, $1.00, one dollar. 
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19 Memorandum Opinion of Smith, J. 

Filed Julv 1, 1926. 

******* 
Smith, Associate Justice: 

It appears from the bill of complaint in this case that the 
plaintiff is licensed in the District of Columbia to carry pas¬ 
sengers for hire in his seven seat sedan automobile and 
that for the service rendered he charges bv the hour or in 
accordance with a special charter contract made by passen¬ 
gers for their transportation; that the plaintiff does not 
charge by the mile for his services, but at rates fixed by 
special contract or at hourly rates which are less than the 
maximum legal rate in force in the District of Columbia; 
that on December 4, 1925, the Public Utilities Commission 
issued its order No. 579 in and by which it was provided: 

Ordered: 

1. (a) That all persons, firms, associations, or corpora¬ 
tions operating automobile vehicles as common carriers of 
persons within the Limits of the District of Columbia, fur¬ 
nish and maintain adequate financial protection of their 
patrons and the public through adequate liability and in¬ 
demnity insurance, or their own financial responsibility 
therefor, against the negligence or unlawful acts of said 
common carriers or their employees; the amount and terms 
of said protection furnished by said common carriers to be 
fixed under rules to be made by the Public Utilities Commis¬ 
sion. 

(h) That the owners, or the lessees, where the vehicles 
are operated under a lease, of all automotive vehicles op¬ 
erating as common carriers of persons and licensed as pub¬ 
lic hacks or vehicles for hire, under the provisions of Para¬ 
graph 11 of the Act of Congress approved July 1, 1902, 
shall equip the same with approved taximeters in plain 
sight of passengers, and in addition thereto shall post the 
schedule of rates in a conspicuous place inside the body of 
such taxicab or vehicle. 

(c) That the owners, or the lessees, where the 
vehicles are operated under a lease, of all automotive 
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vehicles operating as common carriers of persons, shall 
keep the same neat, clean, sanitary, and mechanically safe, 
and such vehicles shall be subject to inspection by the rep¬ 
resentatives of the Public Utilities Commission at such 
times as the Commission may deem advisable. Before 
being put into operation as common carriers, sifch vehicles 
shall be subject to the approval of, and shall bje approved 
by, the Public Utilities Commission. 

(d) That upon the discharge of any driver <j>f a taxicab 
or automobile hack, the owner thereof shall repprt all facts 
to the Hack Inspector, together with a short statement as 
to the reasons therefor. 

2. These regulations shall not be construed so as to in¬ 

validate any previous existing regulations issued under 
authority of the Board of Commissioners, wljich are not 
inconsistent with this order. j 

3. For all persons or companies operating automobiles 

as common carriers of persons on December 4, 1925, under 
proper licenses, paragraphs (a) and (b) shall not become 
effective until- 1, 1926. 

That on the 4th day of December, 1925, the Public Utili¬ 
ties Commission issued Order No. 581 in and! bv which it 

•/ 

amended its order No. 579 as follows: 

Ordered : 

4. If the vehicles are operated by a person, firm, associa¬ 
tion, or corporation which has net clear assets in the Dis¬ 
trict of Columbia, satisfactory to the public Utilities Com¬ 
mission to the extent of $5,000 for one vehicle, $7,000 for 
Two, and $1,000 for each additional vehicle j up to 43, no 
insurance should be required. The companies or persons 
should file a sworn statement of assets and liabilities, with 
provisions that the Public Utilities Commissipn be notified 
if assets are reduced below figure required, | every time a 
new license or group of licenses are issued. j 

For all other corporations and individuals require the 
following liability and indemnity insurance, pontaining the 
following provisions: | 

That there is a continued liability thereunder notwith¬ 
standing any recovery during its term. 


20 J. F. BELL ET AL., ETC., VS. ROBERT HARLAN. 

That such policies shall be liable to a minimum amount 
of $5,000 for any one accident involving personal 

21 injury or death, and a minimum of $1,000 in any one 
accident involving damage to property. 

That liability insurance hereinabove referred to shall 
contain a clause stating that the liability of the insurance 
company shall not be affected by the insolvency or bank¬ 
ruptcy of the assured. 

That the liability insurance policies hereinabove men¬ 
tioned shall be written in the joint names of the owner or 
owners of the public carriers and the Public Utilities Com¬ 
mission, and that all of such policies be accompanied by a 
receipt showing that the premium has been paid in full and 
should be filed with the said Commission. 

The Public Utilities Commission in and by its Order No. 
606, dated February 25, 1926, amended paragraph 4 of its 
Order No. 581 so as to read as follows: 

4. If the vehicles are operated by a person, firm, associa¬ 
tion, or corporation which has net clear assets in the Dis¬ 
trict of Columbia, satisfactory to the Public Utilities Com¬ 
mission to the extent of $5,000 for one vehicle, $7,000 for 
two, and $1,000 for each additional vehicle up to 43, no bond 
or insurance should be required. The companies or persons 
should file a sworn statement of assets and liabilities, with 
provisions that the Public Utilities Commission be notified 
if assets are reduced below the figure required, every'time 
a new license or group of licenses are issued. 

For all other corporations and individuals require the 
following bond or liabilitv and indemnitv insurance, con- 

O * %t 7 

taining the following provisions: 

That there is a continued liability thereunder notwith¬ 
standing any recovery during its term. 

That such bonds or policies shall be liable for at least 
$5,000 for any one accident involving personal injury or 
death, and for at least $1,000 in any one accident involving 
damage to property. 

That the bond or liability insurance hereinabove re¬ 
ferred to shall contain a clause stating that the liability of 
the bonding or insurance company shall not be affected by 
the insolvency or bankruptcy of the assured. 

That the bond or liability insurance policies hereinabove 
mentioned shall be written in the joint names of the owner 
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or owners of the public carriers and the Public Utilities 
Commission, and, be filed with the said Comnpssion, ac¬ 
companied by a receipt showing that the premium has been 
paid in full, or shall contain an endorsement approved by 
this Commission and on file in the offipe thereof, . 

22 covering the purposes of this paragraph. 

The plaintiff further alleges that he pas applied 
to the license office for a license to continue Ms business 

i 

after July 1, 1926, but that he has been informed that by 
direction of the Public Utilities Commission nb license to 
operate his automobile for hire will be issued to pirn now or 
on or after July 1, 1926, unless he complies with all the re¬ 
quirements of said orders herein designated ap Nos. 579, 
581, and 606; that plaintiff’s assets do not total $5,000, and 
that his financial status is such that he cannot fupnish bonds, 
secure liability insurance or install a meter op his sedan 
automobile; that plaintiff’s automobile is not a f;axicab and 
that when carrying passengers, it has all the appearance of 
a private car; that plaintiff’s business comes cfhiefly from 
persons desiring to hire a car which resemblejs a private 
conveyance and that the installation of a taximeter in plain- . 
tiff’s automobile would detrimentally affect his business by 
making it less attractive to those desiring a car for particu¬ 
lar charter parties. 

A rule to show cause why the defendants slfould not be 
enjoined and restrained during the pendency of the suit 
from enforcing the orders hereinbefore mentioned, was 
issued and to that rule the defendants made answer in which 
they averred that plaintiff had a plain, adequajte and com¬ 
plete remedy at law and that they had no knowledge of 
plaintiff’s financial condition, but required p^oof thereof. 
The answer admits that he has applied for a ljcense to do 
business from and after July 1, 1926 and that he has been 
informed that no license will be issued pirn until he 

23 complies with the orders set out in the pill. 

The bill and the answer to the rule to show cause 
squarely raise the question as to whether the plaintiff is 
entitled to equitable relief and as to whethep the Public 
Utilities Commission of the District had the pdwer to make 
the orders which are here the subject of complaint. 

The plaintiff in this case is a carrier of passengers for 
hire and if he be a common carrier he must be regarded as 
a ‘ 4 public utility” as that term is defined by section 8, para- 
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graph 1 of the Act. If he be not a c ommon carrier, then ad¬ 
mittedly he is not subject to the orders of the Public Utili¬ 
ties Commission. 

Section 8 of Article I of the Constitution of the United 
States reserves to Congress the exclusive right to make laws 
for the District of Columbia and it has been held that Con¬ 
gress has the power to vest the District Government with 
legislative authority. Welch v. Cook, 97 U. S. 541. It is 
evident therefore that the District and none of its officials 
or Commissioners has any right whatever to legislate or to 
pass ordinances on any subject unless power to do so has 
been granted by Congress. 

The Act of February 21, 1871, constituted the District of 
Columbia a body corporate for municipal purposes, pro¬ 
vided for a legislative assembly and clothed that body with 
full power to legislate. That Act, it will be noted, expressly 
reserved to Congress the right to repeal or modify all legis¬ 
lation passed by the assembly and to legislate for the Dis¬ 
trict as fully as if no legislative power had been granted to 
the assembly. 

On June 20,1874, Congress abolished the assembly 
24 and since that time the right of the District of Co¬ 
lumbia to legislate for itself has been confined to 
rather narrow limits. Indeed, after the legislative assem¬ 
bly was abolished the District exercised no legislative 
powers whatever until after the passage of the Act of Janu¬ 
ary 26, 1887, which conferred on the Commissioners of the 
District the following powers: 

1st. To make regulations for the inspection of pawn¬ 
brokers, junk dealers and second-hand clothes dealers; 
2nd, to regulate the storage of highly inflammable sub¬ 
stances; 3rd, to locate the stands of licensed vendors on 
streets and public places; 4th, to regulate the disposition 
of vehicles assembled on streets or public places and to 
require vehicles to pass on the right side of such streets and 
avenues as the Commissioner of the District might deem 
necessary; 5th, to establish and regulate the charges to be 
made by owners of hacks and hackney carriages of any 
kind whatsoever; 6th, to prohibit in the interest of public 
safety and good order the conducting of droves of animals 
upon designated streets and avenues; 7th, to regulate the 
keeping and running at large of dogs and fowls; 8th, to pro- 
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liibit the deposit upon the streets or sidewalks <^f fruit, or 
any part thereof, or other substances or articles [that might 
litter the same, or cause injury to or impede pedestrians; 
9th, to regulate or prohibit loud noises with hofns, gongs, 
or other instruments, or loud cries, upon street^ or public 
places, and to prohibit the use of any fireworks of explosives 
within such portions of the District as were necessary for 
the public safety; 10th, to regulate the movements of ve¬ 
hicles on the public streets and avenues for the preservation 
of order and the protection of life and limb, and 11th, to 
prescribe reasonable penalties for the violation of any of 
the regulations mentioned. 

Five years later on the 26th of February, 1892, Congress 
added to the legislative powers of the Commissioners of 
the District of Columbia by authorizing them t|> make and 
enforce all such reasonable and usual laws and regulations 
as they might deem necessary for the protection ^>f the lives, 
limbs, health, comfort and quiet of all persons and the 
protection of all property within the District of Columbia. 
(27 Stats. 394.) " j 

Not one of the regulations authorized by either 
25 act can be construed by any refinement ctf reasoning 
as a grant of power to prescribe mile-measuring de¬ 
vices for vehicles used for carrying passengers! or to exact 
from the operators of such vehicles bonds or indemnity 
insurance to secure the compensation or reimbprsement of 
any one for injuries to the person or damages to property 
resulting from the operation of passenger conveyances. 

It is contended however that the power which Congress 
did not choose to confer upon the Commissioners of the 

District was conferred by the Act of March 4,! 1913, which 

. * 7 1 7 
created a Public Utilities Commission and vested the Com¬ 
missioners of the District with its powers in addition to 
those therefore granted to said Commissioners. A care- 
ful reading of the Public Utilities Act discloses but three 
provisions which have any relation whatever!to the legal 
question herein involved. Paragraph 2 of Section 8 of that 
act provides: 

Par. 2. That every public utility doing business within 
the District of Columbia is required to furnish service and 
facilities reasonably safe and adequate and in[ all respects 
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just and reasonable. The charge made by any such public 
utility for any facility or services furnished or rendered, or 
to be furnished or rendered, shall be reasonable, just, and 
nondiscriminatory. Every unjust or unreasonable or dis¬ 
criminatory charge for such facility or service is prohibited 
and is hereby declared unlawful. Every public utility is 
hereby required to obey the lawful orders of the commis¬ 
sion created by this section. (Italics not quoted.) 

Paragraph 92 of Section 8, in so far as pertinent to the 
question now under consideration is as follows: 

Par. 92. That the provisions of this section shall be in¬ 
terpreted and construed liberally in order to accomplish 
the purposes thereof, and where any specific power or au¬ 
thority is given the commission by the provisions of this 
section the enumeration thereof shall not be held 
26 to exclude or impair any power or authority other¬ 
wise in this section conferred on said commission. 
The commission hereby created shall have, in addition to 
the powers in this section specified, mentioned, and indi¬ 
cated all additional, implied and incidental power which 
may be proper and necessary to effect and carry out, per¬ 
form, and execute all the said powers herein specified, men¬ 
tioned, and indicated. A substantial compliance with the 
requirements of this section shall be sufficient to give effect 
to all the rules, orders, acts, and regulations of the com¬ 
mission and they shall not be declared inoperative, illegal, 
or void for any omission of a technical nature in respect 
thereto * * *. (Italics not quoted.) 

The part of paragraph 96 of section 8, upon which de¬ 
fendants rely, is as follows: 

Par. 96. * * * Whenever the commission shall be of 

the opinion, after hearing had upon its own motion or upon 
complaint, that repairs, improvements or changes in any 

* * * facilities of anv common carrier ought reasonablv 

to be made, or that any addition of service or equipment 
ought reasonably to be made thereto, or that the vehicles 

* * * of any * * * common carrier are unclean, 

unsanitary, uncomfortable, inconvenient, or improperly 
equipped, operated, or maintained, or are in need of paint, 
or unsightly in appearance, or that any addition ought rea- 
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sonably to be made thereto, in order to promote the com¬ 
fort or convenience of the public or employees, qr in order 
to secure adequate service or facilities, the Commission 
shall have power to make and serve an order directing that 
such repairs, improvements, changes, or additions to serv¬ 
ice or equipment be made within a reasonable time and in 
a manner to be specified therein, and every i uch public 
utility is hereby required and directed to obey every such 
order of the commission . (Italics not quoted.) 

For the violation of any provision of Section 8 or the failure 
to perform any duty imposed upon it by said section, the car¬ 
rier is required by paragraph 85 to pay to the District $200 
for each offense. | 

The term ‘‘commission” used in the paragraphs just 
quoted, means Public Utilities Commission. (See Par. 1, 
Sec. 8.) | 

Paragraph 2 of Section 8 makes it the duty| of a public 
utility to furnish safe and adequate Service and 
27 facilities. The purpose of that provision ^vas to mini¬ 
mize the danger of injuries to persons aiid property 
and as far as possible, to reduce the risk of accidents inci¬ 
dental to the operations of common carriers of passengers. 
In other words, the legislation was plainly intended to 
eliminate the causes of accidents and did not contemplate 
reimbursement or compensation for losses or damages re¬ 
sulting from them. There is absolutely nothing in para¬ 
graph 2 which would justify any one in concluding that it 
was the legislative intent to authorize the Commission to 
require either by order or regulation, the giving of a bond 
or indemnity insurance to meet losses and damages occa¬ 
sioned to persons or property by automobiles!used for the 
carrying of passengers. To hold otherwise [would be an 
unwarranted and extravagant, not a liberal or reasonable 
interpretation of the paragraph. 

Paragraph 96 was clearly designed to secure to the public 
and the employees of the carrier clean, sanitary, comfort¬ 
able, convenient and sightly conveyances and to secure ade¬ 
quate service and properly equipped facilities If or the trans¬ 
portation of passengers. But nowhere in th ( at paragraph 
is there the slightest indication that Congress intended to 
protect the public against losses for injuries to the person 
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or to property occasioned by the operation of passenger 
vehicles or to authorize the Public Utilities Commission 
to exact bonds or indemnity insurance to secure the pay¬ 
ment of losses or damages. To sustain the power claimed 
by the defendants would necessitate the interpolation of 
language which Congress did not elect to insert and would 
require the exercise of a function which has been 

28 wisely assigned by the Constitution to the Legislative 
and not the Judicial Department of the Government. 

It may well be that the Public Utilities Commission has 
the power under paragraph 96 to order taximeters to be 
placed on passenger vehicles of common carriers who 
charge by the mile, but it is apparent that it would be an 
unreasonable exercise of power to order taximeters on ve¬ 
hicles of carriers who do not charge by the mile, but by the 
hour or as agreed by special contract with patrons. Indeed, 
it* the Public Utilities Commission has the right to order 
the plaintiff to place a taximeter on his automobile, it has 
the right to order taximeters on route busses and street 
cars. 

It is the opinion of the court that any regulation or order 
requiring the placing of taximeters on vehicles of carriers 
who do not charge by the mile, is unreasonable and void. 

Even if the Public Utilities Commission had authority to 
exact bonds and indemnity insurance and to order the plac¬ 
ing of taximeters on all automobiles carrying passengers, 
• the Commission is not authorized by the Public Utilities 
Act to control the actions of the license office or to direct its 
officials to withhold a license from plaintiff. Paragraph 
8”) provides what shall be done in case a 4 ‘public utility” 
refuses or fails to comply with the lawful orders of the 
Commission and the remedy so prescribed is exclusive. It 
is alleged in the bill and not denied in the answer to the 
rule to show cause that the official of the license office in¬ 
formed the plaintiff that by direction of the Public 

29 Utilities Commission, no license would be issued to 
him until he complied with the requirements of 

Orders Xos. 579, 581 and 606. 

Licenses may be denied for the operation of vehicles over 
a definite route unless approval of the Commissioners of 
the District be first obtained. (Par. 14, Act of July 1, 1902, 


27 


i 

J. F. BELL ET AL., ETC., VS. ROBERT HARLAN. 

i 
I 

32 Stats. 24.) That approval however does not ^eem to be 
required for the issuance of licenses to carriers Vho do not 
coniine their operations to particular streets an^I avenues. 
Congress having limited the authority of the Commissioners 
of the District to withhold a license for the operation of a 
particular class of passenger vehicles, it might be argued 
with some force that no power was granted even to the 
Commissioners of the District to withhold a license from 
carriers not specified in Paragraph 14. 

The District of Columbia is certainly a Municipal Corpo¬ 
ration, but it does not enjoy the powers usually Recorded to 
municipal corporations of the states by charter! or general 
statute. The Public Utilities Commission andj the Board 
of Commissioners of the District of Columbia are agencies 
of the District, but their power to act is not derived from the 
District, but from Congress and must be strictly exercised 
as prescribed by federal statute. Coughlin v. District of 
Columbia, 25 Appls., D. C. 251, 254; Hazard v. Blessing, 2 
Fed. (2nd Scr.) 916, 918; Fay v. McFarland, 32 Appls., 
D. C., 295, 299. Inasmuch as the District of Columbia does 
not enjoy the powers usually granted to municipalities of 
the states by charter or statute the cases cited bv counsel 
for the defendants are not in point. 

30 As Congress did not authorize either the Public 
Utilities Commission or the Commissioners of the 
District to exact bv ordinance regulation or in anv other 
way the giving of bonds or indemnity insurance by auto¬ 
mobile carriers of passengers, the orders of the Public 
Utilities Commission requiring the furnishing of such 
bonds and indemnity insurance are void and of no effect. 

Counsel for the defendants however contend that the 
plaintiff is not entitled to equitable relief inajsmuch as he 
has a plain, adequate and complete remedy kt law. The 
court cannot sustain that contention. ! 

The orders of the Public Utilities Commisjsion and the 
instructions of the Commission to the license 1 office not to 
issue a license to operators of automobiles for hire until 
its orders have been complied with, must necessarily re¬ 
sult in depriving the plaintiff of a license to do business. 
That means of course that he must cease t<j> operate his 
automobile or operate it without a license, thereby com- 
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mitting an offense for which he may be punished by a fine 
of not more — $500 for each offense or by imprisonment not 
exceeding 30 days for each offense in case the fine is not 
paid. (See paragraph 47 of the Act of July 1, 1902, 32 
Stats., 628.) 

To compel plaintiff to test the validity of the orders of 
the Public Utilities Commission by subjecting himself to 
a criminal prosecution, would result in depriving him of 
his business and the income from it during the pendency of 
the proceedings in the police court and until their review 
by the Court of Appeals. 

The plaintiff has a right to a license to operate 
31 Ins automobile upon payment of the license tax pre¬ 
scribed by law and the denial of such a license be¬ 
cause of the orders and directions of the Public Utilities 
Commission can be regarded as nothing less than a refusal 
to allow him to do business. As the denial of a license is 
without warrant or authority of law and deprives plain¬ 
tiff of his business and the income therefrom while the 
orders of the Commission are in force, such orders and the 
directions of the Commission not to issue a license, must be 
considered as an invasion of his property rights. “It is 
well settled that when property rights will be destroyed by 
unlawful interference by criminal proceedings under a 
void law or ordinance , it may be reached and controlled 
by a decree in equity.” Dobbins v. Los Angeles, 195 U. S. 
223. (Italics not.quoted.) 

If equity has jurisdiction to enjoin the invasion by a 
void law of property rights, that jurisdiction it seems, is 
not lost in case enforcement of the laws is sought by in¬ 
dictment or other criminal proceeding. Davis v. Los 
Angeles, 189 U. S. 207-218. Equity will not ordinarily en¬ 
join criminal proceedings, but it will enjoin invasions under 
a void law of property rights. Shoemaker v. Entwisle. 3 
Appls. D. C., 252 and Rudolph v. Lookwood, 55 Appls, 
D. C., 101, cited by defendants are therefore not in point 
inasmuch as they dealt with a bill which sought to enjoin 
criminal prosecution of the plaintiffs. 

In Cave v. Rudolph, 53 Appls. D. C., 12, upon which the 
defendants also rely, the plaintiff filed a bill to enjoin the 
Commissioners of the District from enforcing a regulation 
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which made it unlawful for drivers of vehicles for 

32 hire to stop or loiter upon a street except at a public 
hack-stand or while actually taking on oif discharg¬ 
ing a passenger. The Court of Appeals held that plain¬ 
tiffs had no property right, interest or franchise in the 
streets of the District and that therefore there jwas no in¬ 
vasion of property rights. In the case now jmder con¬ 
sideration the court is of the opinion that th^ property 
rights of the plaintiff have been invaded and consequently 
must regard Cave v. Randolph as inapplicable, j 

The court holds 1st, that the orders of the Public Utilities 
Commission requiring of plaintiff bonds and indemnity in¬ 
surance, are void for want of authority fromj Congress; 
2nd, that the enforcement of such orders will Result in an 
invasion of the property rights of the plaintiff; 3rd, that 
as the plaintiff does not charge for his services by the 
mile but by the hour at less than the maximum legal rate, 
or at rates agreed upon with his patrons, the order re¬ 
quiring him to install a taximeter on his automobile is un¬ 
reasonable and therefore invalid; 4th, that the defendants 
should be enjoined (a) from requiring of plaintiff the bond 
or the indemnity insurance specified in the orders; (fr)from 
enforcing the installation of a taximeter in hite passenger 
automobile and (c) from directing the license office to with¬ 
hold a license from the plaintiff until he furnishes such 
bond or indemnity insurance and installs a taxijmeter. 

Let a decree be prepared in accordance with jthis opinion 

and presented to the court after submission to the counsel 

for defendants. j 

JAMES F. SMITH, 

Acting Justice . 

33 Decree. j 

I 

Filed July 2, 1926. j 

* # * * * # , # 

i 

This cause having come on for hearing on the original 
bill herein and the rule to show cause why an injunction 
should not issue, and having been argued by! counsel and 
considered by the Court, 

It is this 2nd day of July, 1926, adjudged, [ ordered and 
decreed, that the defendants, the Public Utilities Commis- 

i 

I 

i 

i 

i 

i 

i 
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sion of the District of Columbia, 


i 


neir 


agents 


and each 


oi 


them, be and they are hereby forever and perpetually en¬ 
joined and restrained (a) from requiring of plaintiff the 
bond or the indemnity insurance specified in the orders of 
the defendants; (b) from enforcing the installation of a 
taximeter in plaintiff’s passenger automobile and (c) from 
directing the License Office of the District of Columbia to 
withhold a license from the plaintiff until he furnishes such 
bond or indemnity insurance and installs a taximeter. 


JAMES F. SMITH, 

Acting Justice. 


Submitted to counsel for defendants July 2, 192G. 

F. H. STEPHENS, 

Counsel for Defendants. 


From the foregoing decree the defendants note an ap¬ 
peal in open court. 


JAMES F. SMITH, 

Acting Justice. 


34 Assignment of Errors. 

Filed July 14, 1926. 

******* 

Now come the defendants in the above entitled cause, by 
their attorney, and assign for error: 

1. The action of the court in enjoining the defendants 
from enforcing Orders Nos. 579, 581, and 606, set out in 
the original bill filed in this cause. 

2. The ruling of the court that the defendants were with¬ 
out authority to pass the said Orders Nos. 579, 581 and 606, 
and in holding, therefore, said Orders to be null and void. 

3. The ruling of the court that the defendants were with¬ 
out authority to require the plaintiff herein to equip his cab 
with a taximeter. 

4. The ruling of the court that the defendants were with¬ 
out authority to require the plaintiff herein to give bond or 
to procure insurance in the conduct of his business as a 
public hacker. 
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5. The ruling of the court that the defendants were with¬ 
out authority to require the plaintiff to give jbond or to 
procure insurance as a condition precedent to the issue of 
n license to him as a public hacker. 

F. H. STEPHENS, 

Attorney for Defendants. 

35 Designation of Record. 

Filed July 14, 1926. 


The Clerk will please prepare a transcript record in 
the above cause, for the Court of Appeals, consisting of— 

l 

1. The original bill and exhibits. 

2. The rule to show cause. 

3. The answer to the rule and exhibits. 

4. The decree of the Court and appeal therefrom. 

5. The memorandum opinion of the Court. 

6. Assignment of errors. 

7. This designation. 

F. H. STEPHENS, 
Attorney for Defendants. 

36 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: j 

I, Frank E. Cunningham, Clerk of the Suprepe Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 35, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is njiade part of 
this transcript, in • cause No. 45752 in Equity, wherein 
Robert Harlan is Plaintiff and J. F. Bell, et al. Consti¬ 
tuting the Public Utilities Commission of the District of 
Columbia, are Defendants, as the same remains upon the 
files and of record in said Court. 
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J. F. BELL ET AL., ETC., VS. ROBERT HARLAK'. 


Iii testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 21st day of October, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4514. J. F. Bell, Cuno H. Rudolph, and F. A. Fenning, 
constituting, &c., appellants, vs. Robert Harlan. Court of 
Appeals, District of Columbia. Filed Oct. 22, 1926. Henry 
W. Hodges, clerk. 
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IN THE 


(Euurt of Appeals, liatrirt of Columbia 

i 

October Term, 1926 


No. 4514 


J. Franklin Bell, Cuno H. Rudolph, and 
F. A. Fenning, Constituting the Public | 
Utilities Commission of the District of 
Columbia, Appellants , 

vs. 

Robert Harlan, Appellee. 


BRIEF FOR APPELLEE. 


STATEMENT OF THE CASE I 

This case is brought here on appeal by the Public 
Utilities Commission from the final decree of the 
Supreme Court of the District of Columbia, Restrain¬ 
ing the Commission from enforcing certain orders 
(Rec. pp. 4, 5, 6, 7, 8) which, briefly, required all 
operators of automobile common carriers in ^;he Dis¬ 
trict of Columbia to be bonded or carry liability 
and indemnity insurance for the financial protection 
of their patrons and the public, against the negligence 
of said operators. The total amount of tljie bond 



or insurance required is $6,000, the policy to be 
written in the joint names of the owners of the 
vehicles and the Public Utilities Commission. It also 
provided that if the vehicles were operated by a per¬ 
son or firm having net clear assets in the District of 
Columbia satisfactory to the Public Utilities Com¬ 
mission, to the extent of $5,000 for one vehicle 
$7,000 for two and $1,000 for each additional 
vehicle up to forty-three, no insurance or bond should 
be required. 

The orders further provided that all public hacks 
and vehicles for hire should equip the same with taxi¬ 
meters in plain sight of the passengers. 

The bill of complaint sets forth that the plaintiff 
is the owner of a seven passenger sedan automobile 
and is engaged in the business of hiring out to the 
public his automobile and services under a license from 
the District of Columbia; that he does not hire his 
car out by the mile but only by hourly rates lower 
than the legal rates in effect and by special contract; 
that plaintiff is desirous of continuing in business 
after July 1, 1926, and has applied to the License 
Office of the District of Columbia for a license to 
conduct his business after that date but that said 
office informed him that by direction of the Public 
Utilities Commission, no license could be issued to him 
at that time or on or after July 1, 1926, to operate 
his automobile for hire until all requirements of the 
Commission’s orders with respect to bonding, insuring 
and installation of taximeters were complied with. 
The plaintiff alleged that unless the defendants were 
restrained, they would, through their various orders 
and directions, prevent him from carrying on his 
lawful business after July 1, 1926. 
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The bill asserts that the ordinance is unlawful 
because made without authority, and that the authority 
to make the orders, if it exists at all, rests with Congress 
as the legislative body for the District of Colombia; 
that the orders are unlawful because discriminative 
against plaintiff in favor of carriers operating 
more than one automobile, and are discriminative 
against plaintiff because it prohibits his carryihg on 
a lawful business heretofore conducted in a jlawful 
and safe manner, because the plaintiff is not possessed 
of a certain amount of wealth, i.e. $5,000, while it 
allows other persons no more capable or efficient than 
plaintiff to carry on said business because better situated 
financially. 


The bill states that the taximeter requirement! in the 
order, as applied to the plaintiff, is unreasonable and 
unenforceable, in that he does not at any tirpe hire 
his car out by the mile but only under hourly rates 
as established by Police Regulations in force in 
the District of Columbia; that his car is not a taxicab 
and does not have the appearance of one but is ja large 
seven passenger sedan automobile; that the Enforce¬ 
ment of the orders would seriously detract fr^m the 
suitability and attractiveness of his car as ah auto¬ 
mobile for hire and that his business comes chiefly 
from patrons desiring to hire a car, having the appear¬ 
ance of a private automobile, and that the enforcement 
of the taximeter requirement with respect [to him 
would seriously cut down his business and mbans of 
livelihood. 

The bill further recites that the plaintiff is h ow and 
has been conducting his business in a lawful manner 
and has furnished services and facilities reasonably 
safe and adequate and in all respects just and reason- 
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able; it iis stated that the plaintiff had no plain, ade¬ 
quate or complete remedy at law and asks that the 
defendants be appropriately restrained. 

A rule to show cause was issued and the defendants 
in their answer admitted that a license had been applied 
for and had been refused. The answer did not deny that 
the License Office had refused to issue the license 
at the direction of the Public Utilities Commission, but 
asserted that the orders would be enforced unless the 
defendants w T ere restrained by the Court. They 
asserted that the order was reasonable and lawful 
regulation; that the plaintiff had a plain, adequate 
and complete remedy at law and was not entitled to 
be heard in a Court of Equity. They asked to be 
discharged from the rule and that the bill be dis¬ 
missed for want of jurisdiction in the Court to enter¬ 
tain it. 

The case was heard on bill and answer and the 
Court held that the property rights of the plaintiff 
had been invaded and that he was therefore entitled 
to relief in a Court of Equity; that the orders of the 
Public Utilities Commission requiring of plaintiff bond 
or indemnity insurance were void for want of authority 
from Congress; that the enforcement of such orders 
would result in an invasion of the property rights of 
the plaintiff; that as the plaintiff did not charge for 
his services by the mile but by the hour at less than 
the maximum legal rates, that the order requiring 
him to install a taximeter on his automobile was un¬ 
reasonable and therefore invalid. 

A permanent injunction was granted restraining the 
defendants (a) from requiring of plaintiff the bond 
or indemnity insurance specified (b) from enforcing 
the installation of a taximeter on plaintiff’s automobile 
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and (c) from directing the License Office of the Dis¬ 
trict of Columbia to withhold a license frpm the 
Plaintiff until he furnished the bond or indemnity 
insurance and installed a taximeter. 

The defendants appealed, and the questions raised by 
this appeal are whether the Public Utilities Commission 
had the power to make the orders, whether the orders 
were reasonable; whether the Commission had thfc power 
to instruct the License Office to withhold a license from 
the Plaintiff, pending compliance with its orders; and 
finally whether the plaintiff is entitled to equitable relief. 

ARGUMENT 

I. SCOPE OF THE ORDERS 

The orders expressly affect all persons and firijns oper¬ 
ating automobile vehicles as common carriers in the Dis¬ 
trict of Columbia. This includes busses, coaches, taxi¬ 
cabs and public hacks. The number of persons' affected 
is approximately 1500. That part of the orcier with 
respect to the installation of taximeters wherje public 
vehicles are operated under a lease affects approximately 

1250. 

II. THE ORDERS OF THE PUBLIC UTILITIES 
COMMISSION REQUIRING BONDS DR 
INDEMNITY INSURANCE ARE VOID 
FOR WANT OF AUTHORITY ! 

FROM CONGRESS. j 

The Public Utilities Commission of the District of 
Columbia is an administrative agency created by Act of 
Congress approved March 4, 1913, 37 St. L-, pt. 1, 
page 974, section 8. The powers and dutie£ of the 
Commission are expressly set forth in the Acf and its 


amendments. Those parts of the Act relied upon by 
the Commission as authority for the orders are para¬ 
graphs 2, 92 and 96. 

Paragraph 2 (Rec. pp. 23, 24) provides that every 
public utility doing business within the District of 
Columbia is “required to furnish service and facilities, 
reasonably safe and adequate and in all respects just 
and reasonable.” 

Paragraph 92 (Rec. p. 24) provides that the provi¬ 
sions of the section are to be interpreted and construed 
liberally “in order to accomplish the purposes thereof” 
and further provides that the Commission shall have 
in addition to the powers specified and mentioned, im¬ 
plied and incidental powers proper and necessary to 
carry out the purposes and further provides that no 
rules, ordinances, acts or regulations of the Commission 
shall “be declared inoperative, illegal, or void for any 
omission of a technical nature in respect thereto.” 
(Italics not quoted) 

Paragraph 96 (Rec. pp. 24, 25) provides that if the 
Commission finds “that repairs, improvements, or 
changes in any * * * facilities of any common carrier 

ought reasonably to be made, or that any addition of 
service or equipment ought reasonably to be made 
thereto, or that the vehicles * * * of any * * * 

common carrier are unclean, unsanitary * * * or 

that any addition ought reasonably to be made thereto 
in order to promote the convenience of the public or 
employees, or in order to secure adequate service or 
facilities, the commission shall have power to make and 
serve an order directing that such repairs, improvements, 
changes, or additions to service or equipment be made 
within a reasonable time * * *.” 

If the orders are valid, the authority to make them 
must appear in one of these three paragraphs. 
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Paragraph 85 of the act imposes a fine of $200 upon 
any carrier failing to perform any duty imposed upon 
it by the Act. 

In considering the validity of orders, regulations, or 
ordinances enacted by governmental agencies within the 
District of Columbia, we must bear in mind our peculiar 
form of government. By constitutional provision, the 
Congress of the United States exercises exclusive legis¬ 
lation in all cases whatsoever and Congress is oi^r local 
legislature. Grants of power by it to Commissions or 
other agents must be and always have been in this Court, 
as well as in the Supreme Court of the United States, 
strictly construed and the powers of such Comntiissions 
or agents must not, under any pretexts be extended 
beyond the limits set. There is no presumption of 
validity. 

This Court has in the past, laid down principles which 
admit of easy guidance in the present case. Although 
the cases about to be cited, do not refer directly to the 
Public Utilities Commission, they do concern tfye Com¬ 
missioners of the District of Columbia, whose powers 
are considerably broader than those delegated to the 
Public Utilities Commissioners. 

One of the leading cases in defining the po|wers of 
administrative agents in the District of Coliimbia is 
Coughlin v. District of Columbia, reported in 25 App. 
D. C. 251 cited with approval in Lee v. D. C., 25 App. 
D. C., 388, U. S. ex rel. MacFarland, 28 App. D. C. 552 
and many other cases. In the Coughlin case, tjhe Com¬ 
missioners of the District of Columbia, under ^n act of 
Congress empowering them to make all regulations as 
they might deem necessary for the protection of lives, 
limbs, health and comfort of the people of the District, 
passed an ordinance requiring the removal of 3now and 
ice from the sidewalks. Coughlin was convicted in 
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Police Court of a violation of the regulation and ap¬ 
pealed. The Court said, pages 254, 255: 

“The joint resolution of 1892 is considerably 
broader in its scope and under it we have held as 
valid various regulations promulgated by the Com¬ 
missioners. But it is very clear that even under 
this broad grant of authority, which empowers the 
commissions to make all such reasonable and usual 
police regulations in addition to those already under 
the act of 1887, as they might deem necessary for 
the protection of lives, limbs, health, comfort, of 
all persons within the District of Columbia, it is 
regulation, not legislation, that is authorized; the 
usual police regulation for the maintenance of pub¬ 
lic order, not the levying of a tax either in the way 
of enforced labor or in the way of the purchase of 
materials for sprinkling the side walks. Whatever' 
power the legislature itself may have in the 
premises, certainly it is not to be presumed to have 
granted such plenary authority as is here claimed 
under joint resolution of 1892. 

“That various municipalities may have exercised 
such power, as appears from various municipal ordi¬ 
nances collated in the brief on behalf of the appellee, 
is not to the point. Municipalities are usually 
vested with quasi-legislative powers, among them are 
the sovereign powers of taxation and assessment,— 
and from the fact that municipal ordinances are 
elsewhere to be found analogous to the so-called 
regulation here in question, it is not to be inferred 
that similar powers exist in the Commissioners of 
the District of Columbia. The Commissioners are 
not the municipality, but only the executive organs 
of it, and Congress has preserved to itself, not only 
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the power of legislation in the strict sense jof the 
term, which it cannot constitutionally delegate to 
anyone or to any body of men, but even the [power 
of enacting municipal ordinances, such as are within 
the ordinary scope of the authority of incorporated 
municipalities. It has delegated to the commis¬ 
sioners simply the power of making “police jregula- 
tions” and only such police regulations as are usual 
and commonly known by that designation.” * * * 

Speaking of acts of Congress, the Court said, page 
258: j 

“But if those acts have failed fully to accomplish 
the purpose, it does not follow that the Commis¬ 
sioners may take the law into their own hands or by 
an illegal ordinance attempt to shift the burden. 

“We are of opinion that the regulation under 
which the plaintiff in error was prosecute^ in the 
police court is an illegal exercise of authority and 
unwarranted by any power conferred by Congress 
upon the Commissioners.” 


In Smith v. District of Columbia, 25 App. D. t., 371, 
the Court said, pages 374, 375: 

“As was said by the Supreme Court in pie case 
of D. C. v. Bailey, 171 U. S., 43 L. Ed. 126, 18 
Sup. Ct. Rep. 868, ‘The sum of the Municipal 
powers of the District of Columbia is neithei: vested 
in nor exercised by the District Commissioners. 
They are, on the contrary, vested in the Congress 
of the United States acting pro hac vie as the legis¬ 
lative body of the District and the Commjssioners 
of the District of Columbia discharge their func¬ 
tions as the administrative officials.’ ” 

To the same effect are Crane v. District of Columbia, 
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289 Fed. 557 and Fay v. MacFarland, 32 App. D. C. 
299. 

In District of Columbia v. Tyrrell, 41 App. D. C. 
463, the Court said: 

“The District of Columbia is undoubtedly a muni¬ 
cipal corporation, though its organization is peculiar. 
There is no general organic law covering all of the 
ordinary powers usually conferred in the creation of 
a municipal corporation—no formal charter so to 
speak. The Commissioners are ministerial officers.” 

In Newman v. Willard’s Hotel Co., 47 App. D. C. 
323, the Court said, page 326: 

“The record thus presents a question as to the 
extent of the authority of the Commissioners of the 
District of Columbia to make municipal regulations, 
which question in various aspects has been re¬ 
peatedly considered by this Court in a line of cases 
conclusive of the present controversy. 

“It has thus been decided that the Commissioners 
are creatures of statute, possessing no inherent 
powers and not constituting a municipal corporation, 
but being merely the executives for Congress, and 
in which Congress has reserved to itself the power 
of general legislation and municipal legislation.” 

In Hazard v. Blessing, 2 Fed. Rep. (2nd Series), 916 
this Court said, page 918: 

“Counsel for defendants assail the jurisdiction of 
equity to restrain or control the action of the Com¬ 
missioners in this matter, on the theory that the 
Commissioners are executive officers and as such, 
their discretion cannot be controlled. We are not 
impressed with this contention. The question of 
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jurisdiction here involved is one affecting the powers 
of the commission to issue the permit in question. 
* * * The Board of Commissioners is a creature 
of statute. Its jurisdiction is limited to the powers 
expressly conferred upon it by statute. Hehce, in 
exercising its authority, there must be a stridt com¬ 
pliance with every requirement of the law. Fay v. 
MacFarland, 32 App. D. C. 295, 299. Unlike a 
court, there is no presumption favorable to juris¬ 
diction. Every step taken must clearly conform to 
the requirements of the statute or the regulations 
under which the board is attempting to proceed. In 
such cases, it is always competent for the courts 
to inquire into and construe the law determination 
of the existence of the jurisdiction.” 

The cases quoted, show amply enough that neither the 
Commissioners of the District of Columbia, the Public 
Utilities Commission nor any other administrative or 
ministerial agency, whose appointment is authorized by 
Congress, has rights comparable to the rights and 
powers of the various municipal corporations whi^h exist 
throughout the country. 

If an agency of Congress, authorized and empowered 
to make regulations for the protection of lives, limbs, 
health, comfort of all persons within the District of 
Columbia, could not validly pass an ordinance requiring 
the removal of snow and ice from the sidewalk jo keep 
pedestrians from slipping and sustaining bodily injury, 
can an almost similar administrative body, having only 
the right to make changes in the service of public utili¬ 
ties “or the facilities of any common carrier,” or the 
right to require “any additional service or equipment” 
in order to promote the comfort and convenience of the 
public or employees or the right to compel “adequate 
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services or facilities,” have the power to compel opera¬ 
tors of public hacks to carry insurance for the financial 
protection of their patrons and the public? The question 
is self-answering. 

The Requirement of a Bond Must be Specifically 

Authorized by Congress 

The imposition of a bond requirement in any service 
where the public interest is affected (in the District of 
Columbia) is a duty which lies with Congress. This is 
borne out by past legislation. Section 1 of the Act of 
1892, empowered the Commissioners to “make, modify 
and enforce regulations governing plumbing” in the Dis¬ 
trict of Columbia and also “governing the examination, 
registration and licensing of plumbers and the practice 
of the business of plumbing in said District.” Section 2 
provided “That the Commissioners of the District of 
Columbia are hereby authorized and empowered to make 
and enforce all such reasonable and usual police regula¬ 
tions in addition to those already made under act of 
January 6, 1887, as they may deem necessary for the 
protection of lives, limbs, health, comfort and quiet of all 
persons and the protection of all property within the 
District of Columbia.” Rather broad powers, but even 
these were not ample enough to give the Commissioners 
the right to require a bond, as the Act went on to pro¬ 
vide that the man responsible for the performance of 
the work should file a bond “conditioned upon the faith¬ 
ful performance of all work in compliance with the 
above plumbing regulation.” 

Power to Enact Additional Legislation 
Retained by Congress 

In creating the Public Utilities Commission, Congress 
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of course, recognized the fact that additional legislation 
would be required in the future. Paragraph 5 of the 
Act provides: I 

“Par. 5. That whenever any public utility or 
person shall propose any change in any laW relat¬ 
ing directly or indirectly to the property or| opera¬ 
tions of any public utility the said proposed change 
shall also and at the same time be submitted to the 
commission, which may take testimony and; give a 
public hearing thereon, and the commissidn shall 
recommend such bills as will in its judgment pro¬ 
tect the interests of the public and such public utility 
and transmit the same to the proper committees 
of the Senate and House of Representatives.” 

The mere citing of this important provision might in 
itself be sufficient to sustain appellee’s side of the Question. 
Are not orders requiring that a public hackeit should 
expend a large sum of money for bond or insurance to 
“protect the interests of the public,” or in the alternative 
abandon the operation of his automobile as & public 
utility, or orders relatng to the amount of property a car¬ 
rier must own before he is allowed to carry on a business 
already licensed by Act of Congress within the meaning 
of this paragraph? It was the duty of the pommis- 
sioners, after the hearing on the advisability ^f insur¬ 
ance or bonding regulations, to transmit its recommenda¬ 
tions to “the proper committees of the Senate add House 
of Representatives.” It was mandatory that the Com¬ 
mission submit this matter to Congress for legislation, 
rather than, in the words of the Court in the Coughlin 
case, supra } “take the law into their own hands or by 
an illegal ordinance attempt to shift the burden.” It 
would seem that the mere existence of paragraph 5 in 
the Public Utilities Act would serve to warn ihe Com- 
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mission that the promulgation of the orders of the nature 
complained of by plaintiff below, were not within its 
powers. 

Perhaps these orders are desirable ones, but the ques¬ 
tion is not one of expediency but of power. In Rudolph 

v. Hunt, 286 Fed. 1007, -App. D. C., -, the 

Court said, page 1011: 

“It may be suggested that the Commissioners 
have a speedy and inexpensive remedy in cases of 
this sort by resort to Congress for special legisla¬ 
tion.” 

Another fundamental principle is expressed by the uni¬ 
formly applicable maxim, “inclusio unius est exclusio 
alterius.” The objects respecting which the power under 
consideration is given are unmistakably plain: they are 
“service,” “facilities,” “service or equipment,” “comfort 
and convenience of the public or employees,” “adequate 
services or facilities.” No one of these objects can by 
any construction or interpretation be said to include com¬ 
pensation or the assurance of such to any one of the 
“public or employees” who may sustain injury by reason 
of negligent operation of a public utility or one of its 
instrumentalities. Such compensation can have no pos¬ 
sible relation to service, equipment, facilities, comfort or 
convenience, and yet the contemplation of the orders 
is such compensation, notwithstanding that the service, 
equipment and facilities of the public utility may have 
been adequate in the highest degree. 

The Orders Are a Tax on Appellees Business 

The requirement that public automobile vehicles 
licensed for hire in the District of Columbia, must carry 
public liability and property damage insurance or be 
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bonded therefor, is wholly invalid if for no oth^r reason 
than that it is a tax on doing business. 

The Plaintiff below, was licensed as a public hacker 
under Act of July 1, 1902, 32 St. 628, and amendments 
thereto and paid the license fee provided by jthat act. 
This was the only tax on his business contemplated by 
Congress. The insurance requirement is admittedly, an 
expensive one, and an attempt to put a further tax on his 
doing business. There is nothing in the Public Utilities 
Act or in any act of Congress giving the Publiq Utilities 
Commission or any other Commission the rights upon its 
own initiative, to place a tax upon a business authorized 
by Congress, or upon any business. 

In Newman v. Willard’s Hotel Co., 47 App. D. C. 
323, the Court said, page 327: 

“The Commissioners may reasonably! regulate 
conduct for the maintenance of public order, health, 
comfort and safety, but they may not imppse duties 
or lay financial charges without specific authority of 
Congress,” 

[ 

and in the Coughlin case, supra, the Court ^aid, page 
254: i 

“it is regulation, not legislation, that is authorized, 
the usual police regulations for the maintenance of 
public order, not the levying of a tax either in the 
way of enforced labor or in the purchase of mate¬ 
rials for sprinkling the sidewalk.” 

III. THE ORDERS ARE VOID BECAUSE ARBI¬ 
TRARY, DISCRIMINATORY AND UNFAIR 

If the Commission’s orders, herein complained of, con¬ 
tained nothing more than the requirement of bonding or 
insurance and installation of taximeters, the contention 


that the orders are void because arbitrary, and dis¬ 
criminatory and unfair to the complainant, would not 
be urged here. Counsel would be content to rest his 
argument on other grounds, which seem ample enough. 

However, a careful reading of the orders must bring 
to light, a peculiar exemption from or exception to the 
requirement of the insurance or a bond, and the ques¬ 
tion naturally arises, why was such a provision inserted, 
is it valid, was it usual and who is affected thereby. 

Paragraph 1 (Rec. pp. 4 and 5), contains the insur¬ 
ance, bonding and taximeter requirements. 

Paragraph 2 and 3 (Rec. p. 5) are not important. 

But the first part of Paragraph 4, which is unaccount¬ 
ably headed “Administrative Rules for Liability and 
Indemnity Insurance,” contains the following unique pro¬ 
vision : 

“If the vehicles are operated by a person, firm, 
association, or corporation which has net clear assets 
in the District of Columbia, satisfactory to the Pub¬ 
lic Utilities Commission to the extent of $£,000 for 
one vehicle, $7,000 for two, and $1,000 for each 
additional vehicle up to 43, no insurance should be 
required. The companies or persons should file a 
sworn statement of assets and labilities, with pro¬ 
visions that the Public Utilities Commission be noti¬ 
fied if assets are reduced below figure required, every 
time a new license or group of licenses are issued.” 

GT"" 

By providing that the net clear assets sufficient to 
excuse a compliance with the requirement of insurance 
or bond, must be “satisfactory to the Public Utilities 
Commission,” the Commission has appropriated to itself 
a power which upon any construction of the Public Utili¬ 
ties Act, however liberal, can never be sanctioned. 

Congress itself, could not have constitutionally given 
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to the Commission the arbitrary power whicK it here 
seeks to vest in itself. Under this provision, the Com¬ 
mission may deny a license to one applicant upon the 
ground of insufficiency of assets, while to another identi¬ 
cally or similarly circumstanced, it may grant one. A 
ministerial agency has thus conferred upon itself a dis¬ 
cretionary power which it may exercise unrestrainedly 
in an arbitrary manner. 

Willoughby, in “ Principles of the Constitutional Law 
of the United States” under the subject of “Arbitrary 
Administrative Discretion,” page 538, says: 

“In Yick Wo v. Hopkins the court laid down the 
doctrine that the legislative investment of purely 
personal and arbitrary power in the hancjls or any 
public official is a denial of due proces^ of law. 
‘The very idea,’ say the court, ‘that one |man may 
be compelled to hold his life, or the means]of living, 
or any material right essential to the enjoyment of 
life, at the mere will of another, seems! to be in- 

i 

tolerable in any country where freedom! prevails, 
as being the essence of slavery itself.’ ” j 

It seems too clear to admit of argument, that the 
Public Utilities Commission has strayed far 

The Orders do not Affect the Large Companies 
But Tend to Drive the Individual 
Operators out of Business * j 

It is apparent at once that the orders exempt the big 
operating companies from the necessity of obtaining in¬ 
surance ; the least that can be said therefore, is that they 
operate unequally. 

The Commission was well aware at the titne it pro¬ 
mulgated these orders, just whom they would affect and 
likewise who would not be affected. They had before 
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them, the balance sheets of all of the large cab com¬ 
panies and they must certainly have been aware of the 
fact that the orders imposed no duties or financial obli¬ 
gations upon them, but rather reacted to their benefit, 
as a large number of individual operators would un¬ 
doubtedly be forced out of business. 

It will be seen, that whereas these companies are re¬ 
lieved of the necessity of procuring public liability in¬ 
surance, merely upon a showing of assets, they are not 
required to set up an insurance fund or reserve to cover 
claims arising out of negligent operation by their unin¬ 
sured and unbonded drivers. Surely, this should have 
been an essential part of such orders if they were made 
in good faith. What is the comparative degree of 
financial protection afforded by a reputable insurance 
company, licensed to do business in the District of 
Columbia on the one hand, and a cab company having 
the amount of assets required by the Commission on the 
other? 

With particular reference to public safety, can it be 
said that the insured or uninsured driver of the cab of a 
large corporation would be as safe a driver as the insured 
or uninsured driver of his own car, which automobile 
in many cases, represents practically all of the latter’s 
assets? No man will be reckless with his own property. 

It is also submitted that the orders are discriminatory 
in favor of the operators of other public hacks, no more 
capable or efficient but possessing more wealth than the 
appellee. 

It is of particular interest that in none of the muni¬ 
cipalities or States having laws requiring the insuring or 
bonding of public vehicles, does there exist any exemp¬ 
tion provision corresponding or similar to the one con¬ 
tained in the Commissioner’s orders, paragraph 4, nor 
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do any of the cases cited by counsel for appellants de¬ 
scribe any such provision. 

It is assumed that the Public Utilities Commission 
in making these comparatively recent orders, would have 
copied somewhat similar legislation in the various muni¬ 
cipalities and States. Indeed, the language oi the first 
parts of the orders seems to be identical with j that con¬ 
tained in some of the State and municipal legislation. 
But this exemption from the insurance requirement upon 
a showing of assets, is something new; not that the Com¬ 
mission must necessarily copy other regulation^, but the 
experience of other cities and States might have been 
helpful. The largest and wealthiest taxicab companies 
of New York and Chicago are not exempt from indi¬ 
vidual taxicab insurance under their respective State re¬ 
quirements, but must cover each cab and driyer with a 
definite amount of public liability and property damage 
insurance. j 

I 

IV. THE ORDER WITH REFERENCE TO 
INSTALLATION OF TAXIMETERS IS 
UNREASONABLE AS APPLIED to 

APPELLEE j 

i 

The order with reference to meters is unreasonable 
as applied to the petitioner below as he does nbt hire out 
his machine or services by the mile but only by the hour 
or by special contract. 

He operates his car under police regulations and Acts 
of Congress not inconsistent in any way with the Public 
Utilities Act and therefore not repealed by it. It will 
be noticed that the present orders of the Commission, 
do not abolish rates and as the petitioner dops not hire 
his car out by the mile, a meter is unnecessary! Further¬ 
more, the petitioner derives his chief businesp from the 
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fact that his car does not look like a taxicab but like a 
private car and it is hired for that reason. The addi¬ 
tion of a taximeter would detract from the suitability 
and attractiveness of his car and would cut down his 
business and means of livelihood. The Act of Congress 
approved March 3, 1909, 35 St. pt. 1, page 724, pro¬ 
vides : 

“That the Commissioners of the District of 
Columbia be authorized and directed, after due in¬ 
vestigation to prepare and put in immediate opera¬ 
tion, subject to change from time to time, a 
reasonable scale of charges by cabs, taxicabs and 
public vehicles for the transportation of passengers 
in the District of Columbia, and the tariffs so pre¬ 
pared shall be the maximum charges that may be 
collected in the District of Columbia. The said 
Commissioners are hereby empowered to prescribe 
the penalty or penalties for violation of any charge 
fixed by them.” 

Under authority of this Act, the Commissioners passed 
the following regulations which are today in effect as a 
part of the Police Regulations: 

“Article VI, Section 1. Hourly Sightseeing 
Rates: The maximum rate for taxicab service by 
the hour, when the cab is used for sightseeing or 
recreation purposes, shall be four dollars per hour. 
All taxicabs shall publicly display a copy of this 
schedule for the information of the public.” 

“Section 2. Each and every automobile not using 
taximeters occupying public space and offered for 
public hire shall be authorized to charge not more 
than $4 per hour for automobiles carrying four 
passengers or less and fifty cents a piece per hour for 
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each additional passenger, and that these rates shall 
be displayed in the automobile and made clear to 
passengers at the time of hiring of the machine.” 

Since there is nothing in any Act of Congress or of the 
Commission compelling appellee to operate his car by the 
mile but on the other hand legal rates are fixed for opera¬ 
tion of cars for hire by the hour, appellee has the clear 
legal right to operate his car in that manner a^id as he 
does operate it exclusively by the hour or by special con¬ 
tract, how can it be said that the order of the Commis¬ 
sion requiring a taximeter is reasonable. On the con¬ 
trary, it is arbitrary and unreasonable. 

That such a requirement is unnecessary in viqw of the 
type of car used by plaintiff and the use to -jvhich he 
puts it, is indicated by the New York regulation relating 
to taximeters, which provides that cars designee^ to carry 
more than four persons are not required to install taxi¬ 
meters. (Appellee’s car is a seven passenger) sedan.) 
In the Taxicab Cases, 143 N. Y. Supp. 279, 2%8, where 
the validity of certain requirements is under discussion, 
the Court says: 

“The fact that motor driven vehicles designed 
to carry not more than four persons are required 
to have taximeters, while the same requirement is 
not made as to motor-driven vehicles off greater 
carrying capacity, cannot be said to be unreasonably 
discriminatory. The smaller cabs designed to carry 
a few persons are more general^ engage^! in tran¬ 
sient business, while touring cars and sight-seeing 
vehicles designed to carry a larger mumber of per¬ 
sons are more generally employed to travel a fixed 
route between known points or are employed for 
a definite time at an agreed rate.” 
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V. CONSIDERATION OF APPELLANT’S 

ARGUMENT 

Appellant’s Statement of the Case 

Line 8, page 2, of appellant’s brief states that the 
plaintiff alleged in his bill “that he does not hire it by 
hourly rates.” The record shows, pages 2 and 3, that 
the allegation in the bill was “that plaintiff does not 
hire out his car and services by the mile but only by 
hourly rates lower than the maximum legal rate now in 
force.” 

Lines 16, 17 and 18, page 2, of appellant’s brief 
states that the plaintiff alleged in his bill that “he is 
without means to comply with the orders of the Inspector 
of Insurance, which require the bonding or insurance,” 
whereas it is apparent that the orders are not those of 
the Inspector of Insurance but of the Public Utilities 
Commission. 

As to the Contention that the Remedy at Law 

was Adequate 

Appellant contends that the Court below should have 
dismissed the bill for want of jurisdiction; that complain¬ 
ant had an adequate remedy at law; and infers that the 
complainant’s remedy -was to await prosecution in the 
Police Court and then enter his defense there, if any. 

The chief case relied upon is one decided by this Court, 
Cave. v. Rudolph, 53 App. D. C. 12. Appellant’s coun¬ 
sel says that this case and the present one “are on all 
fours.” 

In the Cave case, a suit was brought to restrain the 
enforcement of the hacking regulations, forbidding pub¬ 
lic vehicles from stopping or loitering on the streets, a 
violation of which was punishable by prosecution and 
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fine in the Police Court. The question of the righlt to do 
business or to have a license was not involved. Cave 
had a license and did not assert that one was refused 
him. The opinion of the Court pertinent to this case 
is quoted on pages 5 and 6 of appellant’s brief. 

Our case is entirely different. As Plaintiff stjated in 
paragraph VI of his bill, undenied by defendants, he 
applied for a license at the License Office to cjontinue 
his business after July 1, 1926. He was informed by the 
officials of that office that by direction of the Public 
Utilities Commission, no license would be issued) to him 
then or on or after July 1 to operate his automobile 
for hire unless all requirements as contained in the Com¬ 
mission’s orders were complied with. Defendant’s coun¬ 
sel suggests, in effect, that the Plaintiff should vidlate the 
orders of the Commission complained of, be arrested and 
prosecuted in the Police Court and test the validity of 
the orders there. But how can Plaintiff do so when the 
License Office will not grant him a hacking licehse? In 
order to test the validity of the orders, he wcjuld first 
have to violate and necessarily be convicted of ) the vio- 
lation of an Act of Congress approved January ^9, 1913, 
providing for the licensing of public hackers ^nd such 
violation would be tried in the United States b|ranch of 
the Police Court. Plaintiff having no defense, would be 
convicted. Then he would be in a position to be tried 
in the District side of the Police Court for violation of 
the Public Utilities Commission order and whether suc¬ 
cessful or not, would still stand convicted of opjerating a 
hacking automobile without a license. 

In the Cave case, the Court held that no property 
rights of the plaintiff were invaded. Are there property 
rights involved in our case? The plaintiff below, has a 
right to operate his automobile upon the payment of the 
license tax prescribed by law and the denial of a license 
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by direction of the Public Utilities Commission to the 
License Bureau, deprives him of his right to do business, 
and is consequently an invasion of his property rights. 
The rule in Cave v. Rudolph does not support appellant’s 
contentions. 

In Rudolph v. Lockwood, 55 App. D. C. 101, also 
cited by Appellant, the Court said, page 102: 

“The rights of the plaintiff are fully protected by 
a defense in the Police Court against a criminal 
prosecution, if one is attempted by the District. 
The matters of which complaint is here made will 
be available as a defense in case a criminal prosecu¬ 
tion is attempted.” 

The rights and defenses of appellee in our case m a pro¬ 
secution in the Police Court have been outlined above. 

Railway Co. v. District of Columbia, 6 M., 570; Shoe¬ 
maker v. Entwisle, 3 App. D. C. 252; Dewey Hotel v. 
U. S. Electrical Company, 17 App. D. C. 356; Siddons v. 
Edmonston, 4-2 App. D. C. 459, all cited by counsel for 
appellant and also McKee v. Rudolph et al., No. 4316, 
in this Court, 54 W. L. R., 340, decided April 5, 1926, 
all support the general proposition that equity will not 
enjoin criminal proceedings for the enforcement of muni¬ 
cipal ordinances, as does the Cave case, supra, but they 
are easily distinguishable for the same reasons. 

But Counsel for Appellants has answered his own con¬ 
tention by citing in another part of his brief, page 12, a 
case definitely in point. In Auto Transit Co. v. Ft. 
Worth, 182, S. W. 681, 689, the plaintiff brought a bill 
to enjoin the enforcing of an ordinance of the city of 
Ft. Worth, requiring the drivers of jitneys to furnish 
bond to pay damages arising from wrongful operations. 
The jurisdiction of the Court was challenged and this is 
what it had to say: 
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“As has often been said, it is a general rple that 
an injunction will not be granted to stay Criminal 
proceedings, but as we understand the authorities, 
this does not mean that an injunction will nbt lie to 
prevent prosecution under a criminal ordinance, or 
to prevent the threatened enforcement of such crimi¬ 
nal ordinance, where the validity of the ordinance is 
involved. It seems clear from the authorities that 
in the latter case, an injunction will be granted to 
avoid a multiplicity of suits, to avoid irreparable 
injury, and that there is no adequate remedjy at law 
where repeated prosecutions will seriously iijnpair or 
destroy property rights. A court of equity may 
entertain jurisdiction of a suit to enjoin the enforce¬ 
ment of an alleged invalid statute, for the absence of 
lawful power to impose the restrictions! of the 
statute may result in irreparable loss to tfie party 
concerned: for ‘jurisdiction’ is the powef to con¬ 
sider and decide one way or the other, as the court 
may decide. Nolen v. Reichman, 225 Red. 812. 
In the case of Dobbins v. Los Angeles, 195 U. S. 
223, 49 L. ed. 169, the United States ! Supreme 
Court uses the following language: ‘It is well 
settled that when property rights will be destroyed, 
unlawful interference by criminal proceedings under 
a void law or ordinance may be reached and con¬ 
trolled by a decree of a court of equity.’ ’j 

I 

And the Court proceeds to cite other authorities 

Our highest court has also definitely decided the point. 
In Packard v. Bant on, 264 U. S., 140, 143, decided Feb. 
18, 1924, the plaintiff sought to enjoin the enforcement 
of a New York State law, similar to the one here in ques¬ 
tion providing for the insuring or bonding of ^11 taxicab 
drivers. The defendants challenged the jurisdiction of 
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the Court. In the opinion, Mr. Justice Sutherland, 
speaking for the Court, said: 

“Another preliminary contention is that the bill 
cannot be sustained because there is a plain, ade¬ 
quate and complete remedy at law; that is, that the 
question may be tried and determined as fully in a 
criminal proceeding under the statute as in a suit 
in equity. The general rule undoubtedly is that a 
Court of Equity is without jurisdiction to restrain 
criminal proceedings unless they are instituted by a 
party to a suit already pending before it to try the 
same right that is in issue there. 

“But it is settled that a distinction obtains and 
equitable jurisdiction exists to restrain criminal pro¬ 
secutions under unconstitutional enactments, when 
the preventon of such prosecution is essential to the 
safeguarding of rights of property. Truax v. Raich, 
239 U. S. 33, 37, 38. The question has so recently 
been considered that we need do no more than cite 
Terrace v. Thompson, 263 U. S. 197, where the 
cases are collected; and state our conclusion, that the 
present case falls within the exception and not the 
general rule. Huston v. Des Moines, 176 Iowa, 
455, 464; Dobbins v. Los Angeles, 195 U. S. 223.” 

As to the Contention that Taxicabs are 
Common Carriers 

This is admitted. 

As to the Reasonableness of the Regulations 

The reasonableness of a law requiring all operators 
of public vehicles to carry public liability and property 
damage insurance is admitted, in view of many decisions 
in the Federal Courts and in the Supreme Court of the 
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United States. The validity of such a law, generally 
speaking, when passed by a competent legislative power, 
is not the subject of argument here, but though a law 
may be a desirable one, still when not legally j enacted, 
it is void. 

The first case cited by counsel for Appellant is In Re 
Common Carrier Bus Lines, P. U. R. 1925 A, 442. An 
examination of this “case” discloses the fact tihat it is 
not a case but only a hearing and the passing of an 
order by the State Railway Commission, providing for 
the bonding of motor bus carriers. The part Quoted is 
not from the hearing, opinion or order, but is the first 
paragraph of the sylabus, which is inaccurately written. 
There has never been a judicial determination of the 
Railway Commission’s order, so far as counsel has been 
able to determine. 

However, even if this were a judicial decision instead 
of an order, it would be relatively unimportant.j A com¬ 
parison of the powers of our Public Utilities Commission 
with those of the Nebraska State Railway Commission, 
would convince even the most ardent supporter of local 
government rights that there is a wide difference. The 
Nebraska commission is created by the Constitution of 
the State of Nebraska as an independent paft of the 
Government, and is not designated as an amendment to 
the executive, legislative or judicial articles of the Con¬ 
stitution. In Railway Co. v. Railway Commission, 103 
Neb. 695, 702, 177 N. W. 690, the Court held that the 
Commssion is a coordinate department of the State, 
and acts independently. 

Ex Parte Dickey, P. U. R. 1915 E, 93, L. R. A. 

1915 F 840, Ex parte Cardinal, P. U. R. 1915, 282, 
L. R. A. 1915 F 850, Ex Parte Sullivan, P. V. R. 1915 
E, 441,178 S. W. 537, Memphis v. Tennessee, P. U. R. 

1916 A, 825, L. R. A. 1916 B, 1151 and Auto Transit 
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Co. v. Ft. Worth, P. U. R. 1916 C, 565, 182 S. W. 685 
are all cases involving bonding regulations passed by a 
municipality or a State, requiring jitneys to be bonded. 
Public Service Commission v. Booth, P. U. R. 1916 A, 
955, S.CM7 App. Div. 590, is somewhat similar. Th e 
dicta of all these cases, insofar as it concerns the present 
case may be summed up in the words of the Court in 
Ex Parte Cardinal in which the court says: 

“It cannot be successfully disputed that the city 
and county of San Francisco has the right, in the 
exercise of its police power, to enact such reasonable 
regulations for the safety of the public as are not 
in conflict with general laws, to regulate the use of 
vehicles on its public streets. * * * If the classi¬ 
fication is reasonable, including all that may fairly 
be said to be similarly situated, and affecting all of 
those, there is no forbidden discrimination.” 

And there are many cases in addition to those cited by 
Counsel for Appellants, upholding the same general 
rights of municipalities and States. The most important, 
perhaps, is Packard v. Banton, 264 U. S. 140. A care¬ 
ful survey of all of the cases, will reveal the extent of 
considerable municipal and State power. 

But these cases are not applicable to the present case 
in support of the proposition that the Public Utilities 
Commission has the power to make the orders com¬ 
plained of. It is not denied that States and municipali¬ 
ties, under their police power and the power to regulate 
and control the use of public highways for gain, may 
enact valid bonding and insuring regulations but this is 
not to the point. Our Public Utilities Commisson is not 
the municipality. In the early part of this brief, quota¬ 
tions from the Coughlin case, Smith v. District of Co¬ 
lumbia, Newman v. Willard’s Hotel Company, Hazard 
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v. Blessing and other cases cited, clearly emphasize the 
difference in comparative powers of municipalities on the 
one hand and administrative agents authorized fyy Con¬ 
gress to perform ministerial functions in the District of 
Columbia on the other. Appellant’s citations i of the 
validity of foreign municipal legislation can fjave no 
bearing on the validity of similar legislation enacted by 
our Public Utilities Commission. 

The references to Fox v. City of Lexington and to the 
recent Massachusetts law requiring indemnity insurance, 
are unimportant. As to the former, counsel i^ unable 
after a diligent search to find this case reported in any 
legal publication. Usually, any decision of the Kentucky 
Court of Appeals would be reported in several Reports 
and Digests. However, the principle announced as 
stated by the Corporation Counsel is not unusual and is 
not denied. The Massachusetts act is of course irrele¬ 
vant and a judicial decision on the law, either \fay, will 
not be material to the present case. 


CONCLUSION 

With respect to appellant’s argument, it is believed 
that the contention of lack of equitable jurisdiction has 
been shown to be without basis under the circumstances 
of the case and that the assertion of reasonableness of 
the orders has not established that power existed to make 
them. Appellee has denied the existence of such power 
on the grounds that there was no authorization from 
Congress, express or implied; that the power to enact 
legislation with respect to the objects covered by the 
Commission’s orders was retained by Congress and that 
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in any event, the orders constituted an unauthorized tax 
on appellee’s business. 

As concerns the orders themselves, appellee has sought 
to establish that they are arbitrary, discriminatory and 
unfair, and that their tendency if not their purpose, is to 
drive individual operators, such as plaintiff, out of busi¬ 
ness, while not affecting the larger companies. The taxi¬ 
meter requirement, as applied to appellee, has been 
shown to be wholly unreasonable. 

Respectfully submitted, 

Leon Robbin, 

Counsel for Appellee. 




